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HOSPI TAL, AND JOHN DCES 1- 10

(fictitious individuals and
entities)

VEMORANDUM AND ORDER

JOYNER, J. July 27, 2006
Via the notion now pending before this Court, Defendant,
Tenpl e East, Inc. d/b/a Northeastern Hospital (“Defendant” or the

“Hospital”), noves for sunmary judgnent on all of Plaintiff’s
clainms. For the reasons set forth below, the notion shall be
gr ant ed.
| . Fact ual Background

A Plaintiff’s Enpl oynent

Plaintiff, James Yansick, initiated this civil action to
recover for alleged violations of the Fam |y and Medi cal Leave
Act, 29 U S.C 8§ 2601 et seq. (“FMLA"). Plaintiff was hired by
Def endant in Septenber 2001 as a full-tine respiratory therapi st
in the Hospital’s Respiratory Care Departnment. (Def.’s Mt. for
Summary Judgnent (“Def.’s Mdt.”) Ex. 2, Dep. of Janes Yansick
(“Pl.”s Dep.”) at 27.) Wiile Plaintiff did join the National

Uni on of Hospital and Health Care Enployees District 1199C



(“District 1199C'), he was covered by the Collective Bargaining
Agreenment (“CBA’) between the Hospital and District 1199C.
(Pl.”s Dep. at 26.) The CBA contains provisions regarding
eligibility for unpaid | eave, including FM.A |l eave.? (Def.’s
Mot. Ex. 5, CBA, at Article XVl.)

Plaintiff’s enploynent was al so covered by the Northeastern
Hospital Wirk Rules.? (Def.’'s Mdt. Ex. 6, Northeastern Hospita
Wrk Rules (“Wrk Rules”) at 1.) The Wirk Rules provide, inter
alia, for progressive discipline to address absenteeism (Wrk
Rules at 3-4.) Plaintiff acknow edged recei pt of a copy of the
Wrk Rules with his signature, and was aware that the Wrk Rul es
applied to him Pl.’s Dep. at 57.) In addition to the Wrk
Rul es, the Hospital pronulgated a Policy and Procedure Mnual
(“Manual "), and maintai ned copies in each departnent. (Def.’s

Mot. Ex. 7, Dep. of Ann-Marie Wallack (“Wallack Dep.”), at 16.)

Plaintiff asserts that he never received a copy of the CBA.
(Pl."s Resp. to Def.’s Stnt. of Undisputed Facts (“Pl.’s Resp.”) at 1
4.)

2Plaintiff disputes the applicability of the Wrrk Rul es, claining
that the rules could be anmended and that he was not provided copies of
anended versions. (Pl.’s Resp. at § 5.) Plaintiff, however, provides
no support for this assertion, and does not claimthat any anmendnents
were actually made, or that any such anendnents affected the
provisions relating to attendance. (See id.) W note that this
response is typical of others provided by Plaintiff — denials are nmade
or discrepancies pointed out, but no supporting citation to the record
is provided. W cannot credit such bald assertions of fact. See
infra Part 1l. Thus, we discuss Plaintiff’s objections to Defendant’s
statenent of the facts only to the extent that either Plaintiff’'s
obj ections are supported by the record or that Defendant’s statenent
of the record is incorrect.



The Manual includes a | eave policy that describes FM.A | eave.?
(Def.”s Mot. Ex. 4, Manual, at 4.) Plaintiff acknow edged in
witing that he reviewed the Manual. (\Wallack Dep. at 160-61.)
The Hospital also naintained a poster in the Human Resources
departnent containing informati on about the FMLA, but Plaintiff
clains that he never saw the poster during his enploynent.*
(Def.”s Mot. Ex. 10, Dep. of Dorothy Kennedy (“Kennedy Dep.”) at

11; Pl.’s Dep. at 57.)

SPlaintiff argues that the |leave policies set forth in the Mnual
did not apply to himbecause he was part of a bargaining unit covered
by the CBA. (Pl.’s Resp. at § 6.) The relevant portion of the Mnual
was designated as “applicable to all non-bargai ning Tenpl e East, Inc.
enpl oyees.” (Manual at 4.) Director of Labor Relations Kay Deni ng-
Graham (“Grahanf) testified that the | eave provisions of the Manual
woul d be inapplicable to Plaintiff only “[t]o the extent that any
provi sions of [the Manual] are in conflict with the provisions of the
[CBA]. . . .7 (Def.’s Mot. Ex. 3, Dep. of Kay Dem ng- G aham (“ G aham
Dep.”), at 36.) Graham adnitted, however, that she knew of no
document s supporting the applicability of the Manual's | eave policy to
wor kers covered by the CBA. (1d.)

“Plaintiff was referred to Human Resources by Wall ack at
sonme point in 2002. (Pl.’s Dep. at 37, 38.) Kennedy testified
that Plaintiff spoke to her about his desire to be exam ned by
Dr. Rosales and the availability of worker’s conpensation
(Kennedy Dep. at 21-29.) Plaintiff testified that he spoke with
Kennedy about his nmother’s illness and that during Novenber and
Decenber of 2002, he provided Kennedy wi th nmedi cal docunentation
fromDr. Rosales, Dr. Bala, and Dr. Geinmer. (Pl.’s Dep. at 42-
44.) Plaintiff clainmed that he asked Kennedy whet her he could
take “ sonme sort of |leave,” but that Kennedy answered that
because Plaintiff had exhausted his sick tinme and vacation tine,
she did not know what to tell him (ld. at 42.)

Kennedy testified that she provided Plaintiff with a Leave
of Absence formthat addresses FMLA and other |eave, and that she
di scussed FMLA | eave with him including describing what he would
need to do in order to get paid, rather than unpaid, FMA | eave.
(Kennedy Dep. at 29-33.) Plaintiff denies receiving this formor
any information regarding the FMLA. (Pl.’s Dep. at 360.)



B. The Hospital’ s Absence Policy

The Wrk Rules set forth the | ateness and absence policy
applicable to Plaintiff’s enploynent, and designate a series of
penalties to be applied to infractions based on the seriousness

and nunber of offenses. (See generally, Def.’s Mt. Ex. 6, Wrk

Rules, at 2.) These penalties, fromthe least (1) to the nost
(6) severe, are:

(1) General Counseling;
(2) Verbal Warning with Docunentation
(3) Witten Wrning;
(4) Final Witten Warning;
(5 Three Wrking Days’ Suspension; and
(6) Term nation
(See Wrk Rules at 2.) The Wirk Rules provided, in rel evant

part:

2. Absent eei sm

Each enpl oyee was sel ected to work at Northeastern
because his/her services are needed to operate the
Hospital properly. Therefore, it is inportant
that all enployees be on duty to performthe work
assi gned.

Unaut hori zed absence fromthe departnment wll
result in loss of pay.

Failure to notify your supervisor of an absence
prior to the start of an enployee’'s shift in
accordance with established policies and
regul ati ons, the absence will not be excused.

(a) Unexcused absenteei sm

(3) (5 ()



(d) Habitual/excessive absenteeismw |l result in the
foll owi ng disciplinary action being taken during
the fiscal year (July 1 - June 30).

| nci dents of absence 9 10 11 12 13 14
Penal ty (1) (20 (3) (4 (5 ()
* Habi t ual / excessi ve I ncidents of Absence will be

cause for disciplinary action even when the

enpl oyee receives paid sick | eave for the absence.

Al so, four (4) or nore consecutive days of absence

w Il be counted as four (4) Incidents of Absence.
** Failure to conplete a workday of at |east four (4)

hours will be counted as one (1) Incident of

Absence. Failure to conplete an entire workday

when the enpl oyee has al ready worked at |est four

(4) hours will be counted as one-half (1/2) an

| nci dent of Absence.

Enpl oyees who devel op habi t ual / excessi ve absent ee

records wll be evaluated on an individual basis
and are subject to corrective action.

(Wrk Rules at 3-4.) Excused absences and absences as part of
approved FMLA or workers conpensation | eave were not counted as
I nci dents of Absence under the Wirk Rules. (Wallack Dep. at 30-
31; Kennedy Dep. at 78; see CBA at Article XXII.)

C. Plaintiff’s Attendance for FY03

On Septenber 6, 2002, Respiratory Departnent Supervisor Ann-
Marie Wal | ack (“Wallack”) gave Plaintiff a Performance Eval uation
for his first year of enploynment.®> (Def.’s Mt. Ex. A

Performance Eval uation and |Inprovenent Plan.) Plaintiff’s

SWhi | e Eval uation included information fromboth the previous and
current fiscal years, the relevant Wrk Rules apply to each fi scal
year separately. (See Wrk Rules at 4.) Thus, we consider only those
absences occurring in the fiscal year beginning July 1, 2002 and
endi ng June 30, 2003 (“FY03").



performance in a nunber of areas, including “[a]dhering to
attendance and tardi ness standards,” were found to “need

i nprovenent.” (ld.) Plaintiff was issued a Plan for Perfornmance
| nprovenent (“Inprovenent Plan”) that included a directive that
Plaintiff imrediately inprove tineliness and attendance. (1d.)

Plaintiff’s first absence of FY0O3 was Thursday, August 8,
2002. (PlI.’s Dep. at 76-77.) Plaintiff requested a vacation
day, but had no vacation tine available. (l1d.) Wallack
nonet hel ess approved Plaintiff’s absence, and did not count
August 8 as an Incident of Absence under the Wrk Rules. (ld.)

Plaintiff’s second absence of FYO3 was on Monday, August 26,
2002. (Pl.’s Dep. at 78.) Plaintiff did not pre-arrange this
absence, or provide an excuse. (ld.) Willack treated August 26
as the first Incident of Absence under the Wirk Rules. (See
Wl | ack Dep. at 39-40; Wrk Rules at 3-4.)

Wil e working at the Hospital on Sunday, Septenber 29, 2002,
Plaintiff hit his |eft knee on a bed rail. (Pl.’s Dep. at 78-
81.) Plaintiff initially continued working, but later visited
the Hospital’'s Emergency Room (ld. at 82.) Plaintiff was
exam ned and determ ned to have a “contusion.” (Def.’s Mt. EX.
14, Energency Departnent Treatnent Records (“ER Records”) at 3.)
Plaintiff was told to report to the Industrial Health Center
(“I'HC") on his next schedul ed work day, which was Tuesday,
Cctober 1, 2002. (Pl.’s Dep. at 83.) After his discharge from

t he Emergency Room Plaintiff conpleted his shift. (ld. at 84.)



Plaintiff was not scheduled to work on Monday, Septenber 30,
2002. (PlI.’s Dep. at 83.) Plaintiff tel ephoned Wall ack at hone
on Septenber 30 to notify her that he had hurt his knee and was
expected to go to the IHC. (Pl. Dep. at 94; Wallack Dep. at 130-
31.) Plaintiff told Wallack that he was going to visit the IHC
that sanme day. (Wallack Dep. at 132-33; see also Pl.’s Dep. at
94.) Plaintiff indicated to Wallack that he would not be able to
work on October 1 because of his knee. (Wallack Dep. at 145;
Def.’s Mot. Ex. 15, Notes of Ann-Marie Wall ack (“Wallack
Not es”).)

Plaintiff did not visit the IHC on Septenber 30. (Pl.’s
Dep. at 95-97; Wallack Dep. at 42.) Plaintiff did not report for
wor k on Tuesday, October 1, 2006, and did not visit the IHC that
day. (Pl.’s Dep. at 94-95.) Plaintiff did not contact Wallack
on Cctober 1, but Wallack later found out that Plaintiff did not
go to IHC on that day. (Wallack Dep. at 133.) Because Plaintiff
did not work, and did not visit the IHC for evaluation of his
condition, Wallack treated Cctober 1 as Plaintiff’s second
I nci dent of Absence. (Wallack Dep. at 130-33; Wallack Notes.)

Plaintiff was not scheduled to work on Wednesday, Cctober 2,
2002, and did not visit the IHC on that date. (Pl.’s Dep. at
95.) MWallack called Plaintiff on October 2 to determ ne whet her
he was seen by |IHC and whet her he planned to work his schedul ed
shift on Thursday, October 3, 2002. (Wallack Dep. at 142

Wal | ack Notes.) Plaintiff called Wallack back, at her hone, and



stated that his knee hurt, and that he would go to | HC on Cct ober
3. (Pl.”s Dep. at 95.)

Plaintiff was exam ned by Dr. Gabriel Rosales (“Dr.
Rosal es”) in the IHC on Thursday, Cctober 3, 2002. (Pl.’s Dep.
at 97-98; Def.’'s Mt. Ex. 16, Aff. of Dr. Gabriel Rosales
(“Rosales Aff.”).) Dr. Rosales examned Plaintiff, and ordered
and reviewed x-rays of Plaintiff’s left knee, |leg and ankle
areas. (Rosales Aff. at § 4.) Dr. Rosal es concluded that
Plaintiff had a “sinple contusion, i.e., a bruise.” (lLd. at
5.) Dr. Rosales determned that Plaintiff’s contusion was not
severe, and that Plaintiff was not restricted in performng
regular daily activities or working based on the contusion. (ld.
at 1 5-6.) Dr. Rosales released Plaintiff to work “with no

restrictions whatsoever.” (ld.; see also Def.’s Mdt. Ex. 17,

Rosal es Notes (“Rosales Notes”).)

After being released fromthe IHC, Plaintiff went to the
Respiratory Care Departnent at approximately 3:30 p.m (Pl.’s
Dep. at 101, 105-10, 118-19.) Plaintiff gave Dr. Rosales’ note
to Wall ack, and indicated that he was only cleared for |ight
duty.® (Pl.’s Dep. at 104-05; Wallack Dep. at 138.) Because

Plaintiff’s shift started at 3:00 p.m, Wallack had al ready

5Both Plaintiff and Wallack interpreted the note incorrectly as
restricting Plaintiff to |ight duty, apparently due to a | ooping
cursive letter on the line above the “light duty” designation that
circled part of that phrase. (Pl.'s Dep. at 104-05; Wallack Dep. at
138; see Rosales Notes.) On Cctober 4, 2002, Wallack received and
reviewed a copy of the note, and saw that it actually indicated
release to full duty. (Wallack Dep. at 138, 146.) As a result,
Wal | ack expected Plaintiff to return to work on full duty. (1Ld.)



arranged a replacenent. (Pl.’s Dep. at 104-05.) Wallack did not
have any |light work available for Plaintiff, so she sent him
home. (\Wallack Dep. at 45; Wallack Notes.) Wllack asked
Plaintiff to call the follow ng norning, Friday, Cctober 4, 2002,
at 11: 00 a.m to determ ne what work was available. (1d.)
Wal | ack did not count Cctober 3 as an |ncident of Absence under
the Work Rules. (Wallack Dep. at 39, 138.)

VWhen Plaintiff called Wallack on the norning of Friday,
Oct ober 4, 2002, he infornmed her that he was unable to start his
shift as scheduled at 3:00 p.m, even for light duty work,
because he had a doctor’s appointnent. (Pl.’s Dep at 120-21;
Wal | ack Dep. at 46.) Plaintiff told Wallack that he could start
work at 7:00 p.m instead, and Wallack agreed to this
arrangenment. (l1d.)

On Cctober 4, Plaintiff visited his fam |y physician, Dr.
Al bert Dow (“Dr. Dow). (Def.’s Mdt. Ex. 18, Deposition of Dr.
Al bert Dow (“Dow Dep.”) at 62-63.) Dr. Dow treated Plaintiff for
anxiety, and renewed Plaintiff’s prescription for anti-anxiety
medi cation. (ld. at 91.) Dr. Dow did not performany tests on
Plaintiff’s knee, but instead recomended “watchful waiting” to
determine if the injury worsened, nmaking referral to an
ort hopedi ¢ specialist necessary. (ld. at 91-92.) Dr. Dow did
not advise Plaintiff to stay hone fromwork based on his knee
injury. (Pl.’s Dep. at 122.)

At 4:30 p.m on Cctober 4, Plaintiff called Wallack to say



that he would not report to work the second half of his shift

t hat evening as previously arranged because his nother had been
hospitalized. (Wallack Dep. at 46; Pl.’s Dep. at 123.) Wllack
did not count October 4 as an Incident of Absence under the Wrk
Rules. (Wallack Dep. at 46.)

On Sunday, Cctober 6, 2002, Plaintiff called Wallack at hone
and told her that he had visited his personal physician, and that
he wanted to see an orthopedic specialist. (Wallack Dep. 145-
46.) Plaintiff said that he did not expect to be at work on his
next schedul ed day, Monday, Cctober 7, 2002. (l1d.)

Plaintiff spoke with Wallack on the phone again on Mnday,
Cctober 7, 2002, and they discussed that Plaintiff would visit
the HC that day. (Wallack Notes.) Plaintiff visited the |HC
and was exam ned by Dr. Rosales. (Pl.’s Dep. at 129-30.)
Plaintiff conplained of |eft knee pain, but Dr. Rosal es found
that Plaintiff’s conplaints were disproportionate to the nedical
findi ngs, which showed no swelling, discoloration, noise, or
fluid. (Rosales Aff. at Y 7.) Because Plaintiff still
conpl ai ned of pain, Dr. Rosales ordered an MRl and pl aced
Plaintiff on |ight duty pending a foll owup appointnent schedul ed

for Friday, Cctober 11, 2002.7 (ld. at ¥ 8; Rosales Notes.)

'Dr. Rosales specified that Plaintiff be standing or wal king for
only four to six hours of his shift, and that he clinb or squat
“occassional ly” throught his shift, and lift no nore than fifty
pounds. (Rosales Notes.) Plaintiff was cleared to sit for five to
ei ght hours, and to use his hands, bend, and lift “frequently.”
(Rosales Aff. at  8; Rosales Notes.)



Plaintiff did not work on October 7 after conpleting his
visit to IHC, even though he had been cleared for |ight duty
wor k, and such work was available.® (Wallack Dep. at 149-49.)
Wal | ack counted Cctober 7 as Plaintiff’s third Incident of
Absence under the Wrk Rules.® (See id.)

Plaintiff reported for his schedul ed shift on Tuesday,

Cct ober 8, 2002, and perforned light duty work in the nedical
records departnent. (Pl.’s Dep. at 136.) Wallack rem nded
Plaintiff to continue working light duty in nedical records
during his scheduled shifts. (Wallack Dep. at 52, 150.)
Plaintiff left his shift early because his nother, who had been
hospitalized since October 4, was not doing well. (Pl."s Dep.
at 136.) Plaintiff also spoke with Wallack on the phone on
Thur sday, October 10, 2002, and she rem nded himthat he was

schedul ed to work in nedical records on both Saturday, October 12

8t is not clear whether Plaintiff discussed his release to |ight
duty work with Wallack on Cctober 7, or if she found out l|ater that he
had been cleared for light duty work. (Pl.’s Dep. at 133-34, 138;
Wal | ack Dep. at 148-49.) It is undisputed that Plaintiff was cleared
for light duty work, that such work was available, and that Plaintiff
did not work at all on that date. (See id.) Plaintiff’s statenent
that Wallack sent himhone and that he did not refuse work is
unsupported by either his or Wallack’s testinony. (See id.; see Pl.’'s
Resp. at ¥ 35.)

°Plaintiff asserts that the attendance record for Cctober 7,
2002, indicates that Plaintiff was absent but excused. It is
undi sput ed, however, that Wallack included this absence when
calculating the Incidents of Absence that resulted in the disciplinary
action of Decenber 27, 2002. (See Wallack Dep. at 49; see also Def.’s
Mot. Ex. 13, Disciplinary Reports (“Disciplinary Reports”).)

Pl aintiff did not notify Wallack on Cctober 8, 2002 that he was
| eaving early, or why. (Pl.’s Dep. at 137.)



and Sunday, Cctober 13. (Wallack Notes.)

Plaintiff did not report for work on either Cctober 12 or
13. (Pl.’s Dep. at 144, 147.) Plaintiff spent those days
hel pi ng his nother, who had been ill, by preparing her house for
her return and assisting with her health care.'* (Pl.’s Dep. at
144-46.) Plaintiff called the Medical Records departnent to |et
t hem know t hat he would not be at work, but did not contact
Wal | ack until at |east Monday, Cctober 14, 2002.'? Wallack
counted these absences as Plaintiff's fourth and fifth Incidents
of Absence under the Wrk Rules.

On Monday, Cctober 14, 2002, Plaintiff, who was not
schedul ed to work, was exam ned by Dr. Rosales in the I HC
(Rosales Aff. at 1 9.) Plaintiff’s knee showed no swelling,

di scol oration, tenderness, or instability. (ld.) The MR did

Yplaintiff also conplained of knee pain during this period.
(Pl."s Dep. at 144-49.) Plaintiff’s nother had been rel eased fromthe
Hospital earlier that week, and stayed with her daughter for a few
days before returning to her own hone on Cctober 12. (1d.)

2at his deposition, Plaintiff testified that he called “Kathy,
nmedi cal records supervisor” to notify her that he would not be in on
Cctober 12 and 13. Wen asked whether he told Wallack that he woul d
be absent, Plaintiff answered “That weekend, no. That Monday
afterwards, |I'’msure | had a discussion with her about it.” (Pl.’s
Dep. at 148.) 1In the Affidavit attached to his opposition to
Def endant’s notion, Plaintiff clains that he spoke to Wallack on
Cct ober 10, stating that he needed the weekend off to care for his
mother. (Pl.’s Aff. at 1 6.) Plaintiff clains that Wallack referred
himto Human Resources, who provided himwith no solution. (ld. at T
7, 8.)

Where a party, without explaination, submts an affidavit that
contradicts his or her prior testinony, “the subsequent affidavit does
not create a genuine issue of material fact.” Martin v. Merrell Dow
Phar maceuticals, Inc., 851 F.2d 703, 706 (3d Gr. 1988). Plaintiff’s
statenents in his Affidavit clearly contradict his earlier testinony
regardi ng when he spoke with Wal |l ack about his absences, and we are,
therefore, free to ignore them See id.




not reveal any tear, but did show sone “degeneration” of the
meni sci. (ld. at 10.) Such degeneration occurs with age, and
was not the cause of the alleged pain relating to the Septenber

29 incident. (ld.) see also Def.’s Mot. Ex. 22, Nov. 18, 2002

Rosales Ltr. (“Rosales Ltr.”).) Dr. Rosales concluded that the
degenerati on was not severe, and would not affect Plaintiff’s
ability to performhis job or performregular daily activities.
(Rosales Aff. at 10.) Dr. Rosales discharged Plaintiff to return
to full duty with no restrictions. (ld.) Plaintiff notified
Wal | ack of his clearance to return to full duty when they spoke
late in the evening on Cctober 14. (Pl.’s Dep. at 150; Wall ack
Dep. at 152.)

When Plaintiff returned to work on Tuesday, October 15,
2002, wallack gave Plaintiff a witten nmeno concerning his
progress towards the goals set out in his inprovenent plan.
(Def.’s Mot. Ex. 23.) The nenorandum anong ot her things,
instructed that “[Wallack] nust be notified as Jim s Supervisor
when he is inquiring about |eaving early or calling out sick.”
(Ld.)

Plaintiff was schedul ed to work Monday, October 21, 2002.
Plaintiff called the Respiratory Care Departnent that norning,
and told co-worker Darnell Johnson (“Johnson”) that he was
“sick.” (Def.’”s Mt. Ex. 26, Dep. of Darnell Johnson (“Johnson
Dep.”) at 15-16.) Plaintiff did not contact Wallack on Cctober

21. (Pl.’s Dep. at 154.) Plaintiff did not recall whether he



contacted Wal |l ack after that date with regards to his absence and
the reason therefor. (ld.) Plaintiff testified that he was
absent as a result of his knee. (Pl.’s Dep. at 153.) Wall ack
counted Cctober 21 as Plaintiff’s sixth Incident of Absence.
(Wal | ack Dep. at 39, 194-95.)

Plaintiff visited the I HC on Monday, October 28, 2002, and
was exam ned by Dr. Rosales. (Rosales Aff. at Y 12.) Dr.
Rosal es found that the | eft knee was unremarkabl e, and di scharged
Plaintiff to continue working without restrictions. (ld. at 12-
13.)

Plaintiff was scheduled to work on Monday, Novenber 4, 2002,
but called the Respiratory Care Departnment and told Johnson that
he was “sick.” (Johnson Dep. at 16-17, 27.) Plaintiff did not
tell Johnson that he could not work because of problens with his
knee, but says that his knee was the reason for his absence.
(Ld.; Pl."s Dep. at 161-63.) Plaintiff did not contact Wallack
concerning his absence. (Wallack Dep. at 63-64, 194-95.)

Wal | ack counted Novenber 4 as Plaintiff’'s seventh Incident of
Absence under the Work Rules. (ld. at 39.)

On Tuesday, Novenber 12, 2002, Plaintiff went to the
Hospital’s Departnent of Othopaedic Surgery and Sports Medicine
(the “Orthopaedi cs Departnent”) and was exam ned by Dr. Easwaran
Bal asubramani an (“Dr. Bala”), an orthopaedic surgeon. (Pl.’s
Dep. at 165-66.) Dr. Bala examined Plaintiff’s |eft knee, and

determned that it was normal, with full range of novenent.



(Def.’s Mot. Ex. 27, Aff. of Dr. Easwaran Bal asubramani an (“Bal a
Aif.”) at 14, 5.) Dr. Bala also reviewed the MR, and
concluded that Plaintiff’s synptons suggested degeneration of the
meni scus, as shown in the MR, or perhaps a slight, but not
significant or serious, tear of the neniscus. (ld. at 1 6, 7.)
Dr. Bal a concluded that any degenerati on was not severe, and
woul d not be affected by or restrict Plaintiff fromhis work as a
respiratory therapist. (ld. at 9-10.) Plaintiff informed Dr.
Bal a that he wanted to use acupuncture (which Plaintiff
practiced) and knee exercises. (ld. at 8.) Dr. Bala did not
beli eve that additional exam nation or physical therapy were
necessary. (l1d.)

On Thursday, Novenber 14, 2002, Plaintiff visited Dr. Barry
Aeiner (“Dr. Aeiner”), an orthopedist who treated Plaintiff for
other injuries in the past. (Pl.’s Dep. at 166-67; see Def.’s
Mot. Ex. 39, Records of Dr. Barry GQeinmer (“deiner Records”).)
VWhile the records do note that Plaintiff conplained of left knee
pain, the doctor’s report addresses Plaintiff’s conplaint that
his left knee injury caused “exacerbation” of his right knee,
whi ch he previously injured. (l1d.) The exam nation results,

di agnosi s, and recomended treatnent are for Plaintiff’s right
knee, not his left. (ld.) Dr. deiner’s testinony confirned
that he did not provide any diagnosis or prognosis regarding

Plaintiff’s left knee. (Def.’s Mt. Ex. 38, Dep. of Dr. Barry

Geiner (“Geiner Dep.”) at 33-34.) Dr. deiner did not perform



any diagnostic testing on Plaintiff’'s left knee, or review any
existing test results. (ld.) For Plaintiff’s right knee, Dr.
A ei mer recommended cortisone injection, physical therapy, and
possi bly surgery if the situation did not resolve. (1d.)

Plaintiff was scheduled to work on Wednesday, Novenber 20
and Thursday, Novenmber 21, 2002. (Pl.’'s Dep. at 163-64.)
Plaintiff called in “sick” on Novenber 21, again speaking with
Johnson. (Johnson Dep. at 18.) Plaintiff did not contact
Wl | ack, and did not provide any nedi cal or other docunentation
regardi ng these absences. (Wallack Dep. at 64, 195.) Plaintiff
asserts that these absences were “primarily” due to left knee
pain, and that he also had sone stomach di stress and anxi ety at
that time. (Pl.’s Dep. at 164.) Wallack treated Novenber 20 and
21 as Plaintiff’'s eighth and ninth Incidents of Absence.

(Wal | ack Dep. at 39.)

On Novenber 20, Plaintiff visited Dr. Dow. (Dow Dep. at
59.) Dr. Dowdid not treat Plaintiff for any problens related to
his knee. (ld. at 67.) Plaintiff conplained of gas and
bel ching, possibly attributable to Gastroesophageal Refl ux
D sease ("GERD').*¥® (ld. at 63-64.) Dr. Dow did not prescribe
Plaintiff any nmedication or treatnent that day, and did not know
whet her Plaintiff was under another doctor’s care for GERD at

that tinme. (1d.)

13This visit was the first tine that time that Dr. Dow has records
related to GERD. (Dow Dep. at 230-53; Pl.’s Dep. at 194.)



Plaintiff was scheduled to work on Thursday, Decenber 5,
2002. (Pl.’s Dep. at 222.) It snowed that day, and Plaintiff
call ed out “sick,” again speaking with Johnson. (lLd.; Johnson
Dep. at 19, 27.) Plaintiff had an appointnent scheduled with a
neur ol ogy practice that he had treated with previously, but that
appoi ntment was cancel |l ed due to inclenment weat her. (PI." s Dep.
at 222-23.) Plaintiff called Dr. Dow s office and nade an
appointment for later that day. (ld. at 223-24.) Plaintiff
conpl ai ned of knee and abdomi nal pain. (Dow. Dep. at 67-68.)
Dr. Dow did not determ ne whether Plaintiff’s abdom nal pain was
caused by or related to GERD, and did not definitively di agnose
Plaintiff wth GERD. (l1d.) Oher than recomendi ng that
Plaintiff eat a bland diet and avoid eating before bed, Dr. Dow
did not recommend any treatnent or prescribe any nedication.
(Id.) Plaintiff did not contact \Wallack, and Wl l ack counted
Decenber 5 as Plaintiff’s tenth Incident of Absence under the
Wrk Rules. (Wallack Dep. at 39-40, 68-70.)

On Tuesday, Decenber 10, 2002, Wallack nmet with Plaintiff
and El eanor Dickson (“Dickson”), the District 1199C del egate.
(Pl.”s Dep. at 225; Def.’s Mot. Ex. 30, Aff. of Eleanor Dickson
(“Dickson Aff.”) at T 4.) Willack issued Plaintiff a witten

counsel ing for excessive absenteei smunder the Wirk Rules. (See

“plaintiff clainms that the attendance record for Decenber 5 was
altered. (Pl.”s Resp. at T 32 (citing Wallack Dep. at 65).)

5Pl aintiff al so worked on Decenber 7, 2002. (Pl.’s Dep. at 225.)



Di sciplinary Reports.) The witten counseling included an
instruction that “[a] doctor’s note will be required for the |ast
sick call, 12/5 and for future call outs.”?® (1d.)

Plaintiff was scheduled to work on Sunday, Decenber 22 and
Tuesday, Decenber 24, 2002. Plaintiff called out on Decenber 22,
and clains that he suffered flu-type synptons, but cannot recal
who he notified of his absence on Decenber 22 or what he told
them (ld. at 236-41.) Plaintiff called on Decenber 24 and told
a co-worker that he was sick. (ld. at 243.)

On Monday, Decenber 23, 2002, Plaintiff visited Dr. Dow.
(Dow Dep. at 72; Def.’s Mot. Ex. 19, Treatnent Notes of Dr. Dow
(“Dow Notes”).) Plaintiff reported reduced pain in his left
knee, but increased anxiety. (Dow Notes.) Dr. Dow testified
t hat he woul d have included i nformati on about flu-Ilike synptons
if Plaintiff had provided such information. (Dow Dep. at 73.)

Plaintiff did not speak directly to Wallack concerning the
absences of Decenber 22 and 24, but clains to have left her a
voice mail nmessage. (Pl.’s Dep. at 241-43; Wallack Dep. 74-79,
195.) Plaintiff did not provide a doctor’s note. (Pl.’s Dep.
243.) Wl lack counted Decenber 22 and 24 as Plaintiff’s el eventh
and twelfth Incidents of Absence. (ld. at 81-82.)

On Friday, Decenber 27, 2002, Wallack issued Plaintiff a

®plaintiff claims that he tried to subnit a doctor’s note for the
Decenber 5 absence, but that Wallack told himthat it was no | onger
necessary. (Pl.”s Dep. at 230-31.) Plaintiff admts that he did not
produce this note as part of the discovery process, and that he was
not able to obtain a copy. (Ld.)



written notice and three-day suspension for excessive absenteei sm
under the Wirk Rules. (See Disciplinary Reports.) Plaintiff
admtted that he had not provided a doctor’s note for Decenber 22
and 24. (Pl.’s Dep. at 247.)

Plaintiff was scheduled to work on Friday, February 7, 2003,
but called out to Johnson, stating that he was “sick.” (Pl.’s
Dep. at 250; Johnson Dep. at 20-21, 27.) Plaintiff did not see a
doctor, but asserts that the absence was because his GERD
synptons had interfered wwth his sleep the prior evening. (Pl.’s
Dep. at 251.) Plaintiff asserts that he called Wallack at her
home on February 7 and told her that he had not yet gone to a
doctor, but planned to do so.' (lLd. at 253.) Wallack counted
February 7 as Plaintiff’s thirteenth Incident of Absence under
the Work Rules. (See Disciplinary Reports.)

Plaintiff was scheduled to work on Sunday, February 16 and
Tuesday, February 18, 2003. On February 16, it snowed, and
Plaintiff notified Johnson that he was “sick.” (Pl.’s Dep. at
256, Johnson Dep. at 27.) Plaintiff did not call Wallack on

February 16, but clains that he left her a voice mail nessage on

YPlaintiff saw Dr. Dow on February 11, 2003. (Dow Notes.)
Plaintiff clains that he went to the hospital that sane day, and
pl aced a note fromDr. Dow under Wall ack’s door that excused his
absence on February 7. (Pl.’ s Dep. at 264-66.) Wallack testified
that she did not receive this note. (Wallack Dep. at 85.) In March
of 2003, Plaintiff provided a note dated February 11, 2003 indicating
that he was under Dr. Dow s care for GERD from February 11 through
February 13, and was able to “return to work” on February 13. (Def.’'s
Mot. Ex. 33, Note of Feb. 11, 2003 (“Feb. 11 Note”).)



February 17 stating that he would try to be in on February 18.1®
(Pl.”s Dep. at 257.)

Plaintiff called co-worker Donna Farrell (“Farrell”) on the
eveni ng of February 17 and norning of February 18 to call out
because he was snowed in and could not get out of his driveway.
(Pl.”s Dep. at 257.) Plaintiff did not contact Wallack with
regards to his absence of February 18, nor did he provide a
doctor’s note. (Wallack Dep. at 88-94.) Wallack counted
February 16 and February 18 as Plaintiff’s fourteenth and
fifteenth Incidents of Absence under the Work Rules. (1d.)

On February 20, 2003, Wallack issued Plaintiff a witten
notice, final witten warning, and a second three-day suspension
for excessive absenteei smunder the Wirk Rules. (See
D sciplinary Reports.) During his neeting wth Wll ack,
Plaintiff stated that he could provide nedical excuses for the
February absences, but provided only the receipt froma denti st
he saw on February 19 to address his lost filling.*® (Pl.'s Dep
at 275; wallack Dep. at 95.)

Plaintiff requested assistance from Di ckson in dealing with
the disciplinary actions. (D ckson Aff. at § 7.) D ckson

instructed Plaintiff on several occasions to provide doctor’s

8plaintiff did not specify to Johnson or Wallack the reason for
hi s absence, but asserts that he had a toothache because a filling had
fallen out, was under stress that caused his stomach to act up, and
that his knee bothered him (Pl.'s Dep. at 254-55.)

®plaintiff's filling fell out while eating a sandw ch on February
15, 2003. (PI.’s Dep. at 259.)



notes for his absences. (l1d.) Plaintiff never showed D ckson
any doctor’s note for any of his absences, and did not tell her
that he had provided or attenpted to provide any such notes to
Wal lack. (ld.) Plaintiff never told D ckson that he m ssed work
to care for his nother or due to GERD. (ld. at § 8.) Plaintiff
mentioned his knee once, but generally stated that his absences
were due to himbeing “sick” or “not feeling well.” (1d.)

Plaintiff was scheduled to work Thursday, March 20, and
Friday, March 21, 2003, but called out sick both of those days.
(Pl.”s Dep. at 277, 279.) Plaintiff does not recall who he spoke
with on March 20. (l1d.) On March 21, Plaintiff called out to
co-worker Anne G bbs (“G bbs”).2° Wallack called Plaintiff on
March 21, and was told not to report on March 24, which was his
next schedul ed day, but to report on March 25 instead. (Pl.’s
Dep. at 280-81.) Wallack counted March 20 and March 21 as
Plaintiff’s sixteenth and seventeenth Incidents of Absence. (See
Di sciplinary Reports.)

Plaintiff visited Dr. Dow on March 21. (Dow Dep. at 76; Dow
Treatnment Notes.) Dr. Dow renewed Plaintiff’s anti-anxiety
medi cation, and prescribed Prilosec and avoi dance of dairy
products to address Plaintiff’s “gastroenteritis.” (1d.; Dow

Dep. at 182-83.)

2Pl aintiff clainms that he told G bbs that he was having “stomach
probl ens,” but G bbs does not recall that Plaintiff or anyone el se
ever told her why Plaintiff mssed tine fromwork. (Pl.’s Dep. at
280; Def.’s Mdt. Ex. 12 at 47-48.)



D. Plaintiff’s Term nation

On March 25, 2003, Plaintiff was notified of his term nation
for excessive absenteeismin violation of the Wirk Rules. (See
Disciplinary Reports.) At sone point during or after the
termnation neeting, Plaintiff provided a copy of the Feb. 11
Not e, and al so provided a note fromDr. Dow indicating that
Plaintiff was under Dr. Dow s care for “gastritis — abdom nal
pain” from March 20 to “present,” and could return to work on
March 24. (Def.’s Mdt. Ex. 34, Notes Provided Upon Term nation.)

Plaintiff grieved the termnation, and presented in support
of his grievance nunerous notes fromDr. Dow i ssued after the
termnation. (Pl.’s Dep. at 370.) These notes indicate that
Plaintiff was under treatnment with Dr. Dow for various periods
coinciding wwth Plaintiff’s absences to address |eft knee pain
and GCERD. (Def.’s Mdt. Ex. 35, Post-Term nation Notes.) These
notes were issued at Plaintiff’s request, and Dr. Dow testified
that he wote them based on Plaintiff’s statenents, rather than
based on the relevant treatnent records. (Dow Dep. 137-38.)
Plaintiff’s grievance was not successful, and he proceeded with
the instant suit.
1. Legal Standard for Sunmary Judgnent

In deciding a notion for summary judgnent under Fed. R Civ.
P. 56(c), a court nust determ ne “whether there is a genuine
issue of material fact and, if not, whether the noving party is

entitled to judgnent as a matter of law.” Medical Protective Co.




v. Watkins, 198 F.3d 100, 103 (3d Gr. 1999) (internal citation
omtted). Rule 56(c) provides that sunmary judgnent is properly
render ed:
i f the pleadings, depositions, answers to

interrogatories, and adm ssions on file, together with

the affidavits, if any, show that there is no genuine

issue as to any material fact and that the noving party

is entitled to a judgnent as a matter of |aw.
Thus, sunmmary judgnment is appropriate only when it is
denonstrated that there is no genuine issue as to any materi al
fact and that the noving party is entitled to judgnent as a

matter of | aw Celotex Corp. v. Catrett, 477 U. S. 317, 322-32

(1986). An issue of material fact is said to be genuine “if the
evidence is such that a reasonable jury could return a verdict

for the nonnoving party.” Anderson v. Liberty Lobby, Inc., 477

U.S. 242, 248 (1986).

A party seeking summary judgnent bears the initial burden of
identifying portions of the record that denonstrate the absence
of issues of material fact. Celotex, 477 U. S. at 323. The party
opposing a notion for summary judgnent cannot rely upon the
al l egations of the pleadings, but instead nust set forth specific
facts show ng the existence of a genuine issue for trial. 1d. at
324; Fed. R Civ. P. 56(e). “Wth respect to an issue on which
t he nonnoving party bears the burden of proof,” the novant may
satisfy its burden by “*showng’” — that is, pointing out to the
district court — that there is an absence of evidence to support

t he nonnoving party’s case.” Celotex, 477 U S. at 325. \Were



t he nonnoving party fails to identify specific facts in
opposition to the factual assertions and argunents advanced in
the notion, the district court is not obliged to “to scour the

entire record to find a factual dispute.” See Dawey v. Erie

| ndem Co., 100 Fed. Appx. 877, 881 (3d G r. 2004) (internal
citations omtted).
I11. Discussion

Def endants nove for sumrary judgnment on the basis that
Plaintiff has raised no genuine issue of material fact as to
whet her Defendant illegally interfered with Plaintiff’s rights
under the FMLA. Defendant argues that Plaintiff’'s condition did
not make himeligible for FMLA | eave and, even if he was or m ght
arguably have been eligible based on his condition or his need to
care for his nother, Plaintiff failed to properly notify
Def endant as required under the FMLA and attendant regul ations.

A Interference clains under the FMLA

The FMLA allows an eligible enployee to take up to twelve
weeks of unpaid | eave during any twel ve nonth period where such
| eave is the result of a “serious health condition” that renders
t he enpl oyee “unable to performthe functions” of his job. 29
US C 8§ 2612(a)(1)(D. FMA leave is also avail able for an
enpl oyee to care for an immediate famly nenber who suffers from
a serious health condition. 1d. at § 2612(a)(1) (0O

The FMLA prohibits an enployer frominterfering with an

enpl oyee’ s exercise of his or her right to take unpaid | eave



under the FMLA. 29 U. S.C. 8 2615(a); see also 29 CF.R 8

825. 220(b). To support a claimthat an enpl oyer has wongfully

interfered wwth an enployee’s FMLA rights or deprived himor her
of entitlenents under the statute, a plaintiff nust show that he
or she was entitled to benefits and that those benefits were

denied. See generally, Callison v. City of Phil adel phia, 430

F.3d 117 (3d Cr. 2005).
| f an enpl oyee can successfully support his or her
eligibility for FMLA benefits, the analysis turns to whether such

benefits were denied. See Callison, supra. Deni al of benefits

can include a failure to advise an enployee of the availability

of such benefits. See Conoshenti v. Pub. Serv. Elec. & Gs Co.,

364 F.3d 135, 142-144 (3d Gr. 2004.) A plaintiff may show
interference with his FMLA rights if he is “able to establish
that this failure to advise rendered hi munable to exercise that
right in a neaningful way, thereby causing injury.” 1d. at 143.

It appears that Plaintiff has raised a question of fact as
to whether he was advised of his rights under the FMLA. (See
supra Part I.A) Thus, we wll consider both his eligibility for
benefits and the second part of the interference test — whether
the interference precluded the enpl oyee fromexercising his or
her FMLA rights in a neani ngful way.

To show that an enployer’s interference has prevented

meani ngf ul exercise of FMLA rights, a plaintiff must show that



the interference resulted in prejudice.? Conoshenti, 364 F.3d

at 144 (concluding that “the Suprene Court would find an
actionable “interference” in violation of §8 2615(a) here in the
event Conoshenti is able to show prejudice as a result of that

violation”) (citing Ragsdale v. Wlverine Wirld Wde, Inc., 535

U S 81 (2002)). Courts have found that interference by failure
to advi se has prejudi ced an enpl oyee where, had the appropriate
i nformati on been provided, the enployee could have structured

| eave so as to be protected by the FMLA 22 |d. at 145 (citing

Nusbaumv. CB Richard Ellis, Inc., 171 F. Supp. 2d 377, 379-80

(D.N.J. 2001)).

Plaintiff appears to argue that prejudice can be shown if,
had he known of his rights, he could have taken FMLA | eave in
pl ace of any one of the absences considered in deciding to
termnate him regardl ess of whether the remaining absences m ght
still have resulted in termnation. (Pl.’s Br. at 2, 21.)

Plaintiff relies entirely on Brannon v. Oshkosh B Gosh, Inc., 897

2lplaintiff correctly states that the intent of the enployer is
not relevant in determning liability for interference with FM_A
rights. (Pl.’s Br. at 14-15.) This ‘strict liability does not,
however, obviate a plaintiff’'s obligation to show that he was eligible
for FMLA | eave and that the alleged interference caused prejudice.
Thus, the interference alone — even a failure to advi se — does not
entitle a plaintiff to relief.

22\ do not examnine the prejudice that may be caused by a failure
to tinely designated | eave as FMLA | eave, because Plaintiff does not
al l ege that Defendants retroactively designated | eave to his
detrinent. W further note that, while Conoshenti did not consider
the question of eligibility for leave, it confirnms that the sane is a
threshol d i ssue by requiring that a plaintiff nust be able to show
that he coul d have actually exercised his right to | eave to recover
for interference with such rights.



F. Supp. 1028 (M D. Tenn. 1995) for the proposition that if one
of a plaintiff’s absences qualified for protection of the FMLA a
term nation that considered those absences was invalid under the
FMLA. (1d.) This reading of Brannon, however, is both

i naccurate and in conflict with the binding authority on this

I ssue.

I n Brannon, the plaintiff was term nated because she
accunul ated nore than the permtted eighty points during a twelve
mont h period under her enployer’s attendance policy. Brannon,
897 F. Supp. at 1031. Wile the plaintiff was unable to prove
t hat her own absences were due to any “serious health condition,”
she successfully argued that two of the absences for which she
was assessed points were FMLA-qualified because she was caring
for her daughter, and notified her enployer of her need to do so.
ld. at 1037.

Bef ore counting the two absences to care for her daughter,
the plaintiff had accumul ated seventy-five and one half points
for the relevant twelve nonth period. Brannon, 897 F. Supp. at
1033. The two days of absence to care for her daughter resulted
in the assessnent of an additional eight points, bringing the
total above the eighty-point limt and leading to the plaintiff’s
termnation. |d. The court concluded that if either the
plaintiff’'s absences for her own illness, or those to care for
her daughter, or both, were covered by the FMLA, then the

termnation was invalid because the plaintiff would not have



accunul ated eighty or nore points under the attendance rul es.
Id. at 1031 n. 2.

Thus, Plaintiff’s apparent interpretation of Brannon as
holding that a termnation is invalid if any absence counted
towards termnation is covered by the FMLA is not supported by
the court’s reasoning in that case. Rather, Brannon, |ike
Conoshenti, found that a termnation would be invalid if a
plaintiff can show that enough of the rel evant absences were
FMLA-protected that he or she should not have been subject to
term nation or excluded fromreinstatenent.

The Hospital’s Wirk Rul es provide that enpl oyees
accunmul ating fifteen or nore absences are subject to term nation.
(See supra Part 1.B.) Plaintiff was term nated because,
according to the Hospital’'s records, he accunul ated sevent een
I nci dents of Absence under the Wirk Rules. (See Disciplinary
Records.) Plaintiff nust show that he was eligible for FMLA
| eave, and that had he been apprised of the option to take FMLA

| eave, he woul d not have accumnul ated so nany absences as to be

subject to termnation under the Wrk Rules. See Brannon, 897 F

Supp. at 1031; see also Conoshenti, 364 F.3d at 145. Thus, to

show that his termnation was invalid, Plaintiff nust establish

that three or nore of his absences were covered by the FMLA %

2\ note that the question of whether any or all of the absences
at issue should have been “excused” under any policy or |aw other than
the FMLA is not relevant. Plaintiff can only recover for violation of
the FMLA if he could have taken FMLA leave in lieu of the absences
that resulted in his termnation.



1. Plaintiff’s Al nments

Plaintiff’s response to Defendant’s notion does not address
Def endant’ s argunment that neither Plaintiff’s knee injury nor his
CERD were a “serious health condition” under the FMLA. (See
generally, Pl.’s Mem of Lawin Qpp. to Def.’s Mt. for Summary
Judgnent (“Pl.’s Qopp.”).) Thus, the question before us is
whet her Defendant has sufficiently highlighted an absence of
evi dence to support that one or both of Plaintiff's alleged
conditions were a “serious health condition.”

For | eave to have been covered by the FMLA, a plaintiff nust
establish that he was an eligible enployee under the FM.A, that
hi s enpl oyer was an enpl oyer subject to the FMLA, and that either
t he enpl oyee or an i mediate famly nmenber suffered froma
serious health condition. 29 U S.C 8§ 2612(a)(1l). Here,

Def endant does not dispute that Plaintiff was an eligible

enpl oyee and that the Hospital was an enpl oyer subject to the
FMLA. (Def.’s Br. at 40.) Defendants do argue, however, that
Plaintiff did not suffer froma serious health condition. (lLd.)

A serious health condition is defined as “an ill ness,
injury, inpairnment, or physical or nmental condition” that
i nvol ves either inpatient care or “continuing treatnment by a
health care provider.” 29 C.F.R 8§ 825.114(a). The regul ations
delineate five situations that qualify as a “serious health
condition involving continuing treatnment by a health care

provider.” See id. at 8§ 825.114(a)(2). One relevant situation



requires

(I') A period of incapacity (i.e., inability to work,
attend school or performother regular daily activities
due to the serious health condition, treatnent

therefor, or recovery therefron) of nore than three
consecutive cal endar days, and any subsequent treatnent
or period of incapacity relating to the same condition,
that al so invol ves:

(A) Treatnent two or nore times by a health care
provider, by a nurse or physician's assistant under

di rect supervision of a health care provider, or by a
provi der of health care services (e.g. , physical

t herapi st) under orders of, or on referral by, a health
care provider; or

(B) Treatnent by a health care provider on at |east one
occasion which results in a regi nen of continuing

treat ment under the supervision of the health care
provi der. 2

29 CF.R 8 825.114(a)(2)(i). The other relevant situation
gual ifying as a serious health condition requiring continuing
treat ment includes

(ti1) Any period of incapacity or treatnment for such
incapacity due to a chronic serious health condition. A
chronic serious health condition is one which:

(A) Requires periodic visits for treatnent by a health
care provider, or by a nurse or physician' s assistant
under direct supervision of a health care provider;

(B) Continues over an extended period of tine

(i ncluding recurring episodes of a single underlying
condition); and

24A regi men of treatnent includes

a course of prescription nmedication (e.g. , an antibiotic)
or therapy requiring special equipnment to resolve or
alleviate the health condition (e.g., oxygen). A reginmen of
continuing treatnent that includes the taking of
over-the-counter nedications such as aspirin,

anti hi stam nes, or salves; or bed-rest, drinking fluids,
exercise, and other simlar activities that can be initiated
without a visit to a health care provider, is not, by
itself, sufficient to constitute a reginmen of continuing
treatnent for purposes of FM.A | eave.

29 C.F.R § 825.114(b).



(C My cause episodic rather than a continuing period

of incapacity (e.g. , asthma, diabetes, epilepsy,

etc.).
29 CF.R 8 825.114(a)(2)(iii).=

A plaintiff’s assertion that he or she suffered froma
serious health condition nust be supported by evidence froma
health care provider that the clained condition, in that

provi der’ s professional nedical opinion, actually prevented the

plaintiff fromworking.?® Brown v. Seven Seventeen HB Phil a.

Corp. No. 2, Gv. A No. 01-1741, 2002 U S. Dist. LEXIS 15066,

10-11 (E.D. Pa. August 8, 2002) (internal citations omtted). It
is not enough that, "in the enployee's own judgnment, he or she
shoul d not work, or even that it was unconfortable or

i nconveni ent for the enployee to have to work."?” 1d. (citing

AOsen v. Onio Edison Co., 979 F. Supp. 1159, 1166 (N.D. Chio

2°The other situations qualifying as a serious health condition
requiring continuing treatnment are incapacity due to pregnancy or
prenatal care; long-termor pernmanent incapacity due to a condition
for which treatnent may not be effective (e.g. Alzheiner’'s, late stage
ternminal illness); and recovery fromsurgery or treatnment for an
illness that woul d cause incapacity for at |east three consecutive
days if not treated. See 29 CF.R 8 825.114(a)(2)(ii), (iv), and

(v).

26This inquiry is separate fromthe issue of nedica
certification. Here, we do not exam ne the enployer’s procedures or
obligations with regards to obtaining nmedical certification for a
condition. See 29 C.F.R 8§ 825.305(a). Rather, we nust determ ne
whet her any nedi cal evidence shows that, at the tinme of Plaintiff’'s
absence, the specified condition actually prevented hi mfrom worki ng.

2IAl t hough the Third Gircuit has not explicitly spoken on this
issue, the majority of appellate courts have found that a plaintiff’s
own statenment of incapacity is insufficient to support his or her
eligibility for FMLA benefits. See McCoy v. Port Liberte Condom ni um
Assoc. #1, Inc., Gv. A No. 02-1313, 2003 U S. Dist. LEXIS 26462,
*14-18 (D.N.J. Sept. 12, 2003) (providing a thorough discussion of
opi nions of circuits that have decided this question).




1997)). GCenerally, "a health care provider nust instruct,
recommend, or at |east authorize an enpl oyee not to work for at
| east four consecutive days for that enployee to be considered
incapacitated.” 1d. (citing Bond v. Abbott Laboratories, 7 F
Supp. 2d 967, 974 (N.D. Chio 1998)).
a. Knee injury of Sept. 29, 2002

Def endant contends that none of the nmedical evidence of
record with regards to Plaintiff’'s knee injury — records fromthe
Emergency Room fromthe day of the injury, the treatnent records
and Affidavit of Dr. Rosales, the treatnent notes and deposition
testinmony of Dr. Dow, the affidavit of Dr. Bala, and the
treatnent records and deposition testinony of Dr. deinmer -
provi des evidence tending to show that Plaintiff was
i ncapacitated. (Mem of Law of Def. Tenple East, Inc. in Support
of its Mot. for Summary Judgnent (“Def.’s Mem”) at 43-49.)
Thus, Defendants argue, Plaintiff cannot show a serious health
condition under 29 C. F.R 8 825.114(a)(2)(i) or (iii). (ld.)

i ER Records

The ER Records do not offer any evidence that Plaintiff was
incapacitated by the injury to his left knee. The ER Records
reflect that Plaintiff was di agnosed as having a “contusion” of
the left knee. (ER Records.) Plaintiff was discharged fromthe
Emergency Roomwi th no restrictions or prescriptions. (ld.) The
only instruction given was that Plaintiff should follow up with a

visit tothe IHC. (Pl.’s Dep. at 83.) Upon discharge fromthe



enmergency room Plaintiff conpleted his shift. (ld. at 84.) The
ER Records contain no recommendation that Plaintiff refrain from
wor ki ng or performng other daily activities. (See ER Records.)
Thus, the ER Records do not support Plaintiff’s claimthat he was
i ncapacitated by the injury to his left knee.
ii. Dr. Rosales’ Records

Dr. Rosales examned Plaintiff in the IHC on October 3,
October 7, Cctober 13, and Cctober 28. Dr. Rosales’ records
provi de no evidence that tends to show that Plaintiff was ever
incapacitated by the injury to his left knee. Instead, Dr.
Rosal es consistently concluded that Plaintiff’s | eft knee was not
severely injured, and that any injury sustai ned woul d not be
affected by Plaintiff’s continued work and woul d not prevent
Plaintiff fromworking or carrying out his daily activities.
(See Rosales Aff. at 1Y 5-13; Rosales Notes.)

The only arguabl e evidence of incapacity is the fact that
Dr. Rosales put Plaintiff on “light duty” begi nning on Cctober 7,
pending the results of an MRl of Plaintiff’s knee. (See Rosales
Aff. at 8; Rosales Notes.) Dr. Rosales’ nedical findings on
Oct ober 7, however, were that the exam nation of Plaintiff’s knee
reveal ed no condition that should cause the conpl ai ned-of pain.
(Id. at 7.) Plaintiff’s light-duty restrictions specified that
he stand no nore than six hours during his shift, lift no nore
than fifty pounds, and be asked to squat or clinb only

occasionally. (See Rosales Notes.) During the period that he



was restricted to light duty, Plaintiff cleaned his nother’s
house and perforned respiratory and other health care functions
for her. (Pl.’s Dep. at 144-46.) Upon exam nation of the MRl on
Cctober 13, Dr. Rosales released Plaintiff to full duty because
he found no injury that would be affected by Plaintiff’s
continued work or that would restrict Plaintiff’s ability to
work. (Rosales Aff. at 10.)

Nei t her Defendant nor Plaintiff addresses whether an
i ndi vidual who is cleared to performlight duty work is
i ncapaci tated, and we can find no binding authority on this
question. Because the question of whether an ailnent is a
“serious health condition” is a separate inquiry from whether an
enpl oyee was “unable to performthe functions” of his or her job,
we cannot assune that incapacity for the purpose of the first is
equivalent to the latter. See 29 U . S.C. § 2612(a)(1)(D. An
enpl oyee is “unable to performthe functions” of his position
when he is “unable to performany one of the essential functions
of the position[] within the nmeaning of” the Americans with
Disabilities Act, 42 U.S.C. § 12101, et seq. 29 CF. R 8§
825.115. In contrast, a “period of incapacity” is described as
“inability to work, attend school or performregular daily
activities.” |1d. at 8 825.114(a)(2)(i). Thus, the plain
| anguage of the regul ations suggest that a question of incapacity
for purposes of determ ning whether an ailnment is a “serious

health condition” does not turn on an inability to perform one



function of his job, but rather may properly consider whether a
plaintiff could performlight duty work or carry out other daily
activities.

We concl ude, therefore, that the restriction to |ight work

is not equivalent to incapacity. See WIlkins v. Packerware

Corp., GCv. A No. 04-4024, 2005 U.S. Dist. LEXIS 14711, *16-18

(D. Kan. June 22, 2005); cf. Pinson v. Berkley Medical Resources

Inc., Gv. A No. 03-1255, 2005 U.S. Dist. LEXIS 13045, *50 (WD.
Pa. June 21, 2005). Thus, Plaintiff’'s restriction to |ight duty
from Qctober 7 through Cctober 13, cannot support that he was
i ncapacitated for the purposes of 8 825.114(a)(2)(i).
iii. Dr. Dow s Records

Dr. Dow exam ned Plaintiff on Cctober 4, Novenber 20,
Decenber 5, Decenber 23, February 11, and March 21. Dr. Dow s
records indicate that Plaintiff conplained of Ieft knee pain at
all but the last two of these appointnents. (Dow Notes.)
Plaintiff reported reduced knee pain on Decenber 23. (Dow
Notes.) Despite the conplaints, Dr. Dow did not recomrend or
prescribe any course of treatment with regards to Plaintiff’s
knee, or conclude that Plaintiff should refrain fromworking or

l[imt his activities in any way.?® (ld.; see also Dow Dep. at

2w find that the notes fromDr. Dow submitted in support of

Plaintiff's grievance are not relevant. (Def.’s Mdt. at 35.) These
notes were not submtted to Defendant until long after the termnation
deci sion was made, and any informati on contai ned therein was,
therefore, not available to Defendant at the tine the Hospital
allegedly interfered with Plaintiff's FMLA rights. Furthernore, these
notes contradict Dr. Dow s treatnment records and deposition testinony
(as well as Plaintiff’s own testinony), and were adnittedly drafted



67-68; 91-92.) Thus, Dr. Dow s treatnent records and testinony
fail to support that Plaintiff was incapacitated.
iv. Dr. Bala s Records
Dr. Bala examned Plaintiff on Novenber 12, 2002. Dr.
Bala’s Affidavit offers no evidence that Plaintiff was
i ncapacitated as a result of Defendant’s knee injury. Dr. Bala
examned Plaintiff's left knee, and reviewed the MRI. (Bala Aff.
at 7Y 4-7.) Dr. Bala concluded that there was no severe injury,
and that any injury would not be affected by Plaintiff’s
continued work or restrict Plaintiff fromworking. (ld. at § 9-
10.) Wile Plaintiff indicated an interest in using acupuncture
and knee exercises, Dr. Bala did not prescribe such treatnents,
nor did he prescribe or recormend any further course of
treatment. (ld. at 8.) Thus, Dr. Bala s records do not show
that Plaintiff was incapacitated.
V. Dr. deinmer’s Records
Dr. Geinmer examned Plaintiff on Novenber 14, 2002. Dr.
G einmer previously treated Plaintiff for an injury to Plaintiff’s
right knee. (See deinmer Records.) Although Plaintiff

conpl ai ned of sone |eft knee pain, Dr. deiner did not perform

wi t hout any first-hand know edge of when Plaintiff was absent and
whet her any or all of the referenced conditions necessitated his
absence. They offer no new diagnosis, but nerely attenpt to
retroactively change the previously issued prognosis and treatnment
recomendati on. We cannot, therefore, conclude that these notes
represent Dr. Dow s professional nedical opinion, and therefore these
notes are not relevant to determ ning whether Plaintiff had a serious
health conditi on.



any di agnostic testing, review any records or test results, or
provide a diagnosis for Plaintiff’'s left knee. (Ld.; Q einer
Dep. at 33-34, 40.) Rather, Dr. Qeinmer’'s treatnent was limted
to addressing Plaintiff’s conplaint of exacerbation of the
preexisting right knee problemas a result of favoring his |left
knee. (1d.) Dr. Geiner did recomend cortisone injection and
physi cal therapy to address the right knee problem wth
consideration of surgery if those treatnents did not resolve the
conplaint. (ld.) This evidence, even with respect to
Plaintiff’s right knee, does not provide any nedi cal opinion
supporting the conclusion that Plaintiff was incapacitated.

Qur review of the nedical evidence of record reveals no
medi cal opinion that Plaintiff was incapacitated — unable to work
or performdaily activities — as a result of the injury to his
| eft knee. |In the absence of such evidence, Plaintiff has not
rai sed a genuine material question of fact as to whether he
suffered froma serious nedical condition for FM.LA purposes. See
8§ 825.114(a)(2)(i) or (iii); see also Part II1l1.A 1., supra.

Thus, the evidence does not create any genuine issue of nmaterial
fact as to whether Plaintiff was incapacitated by his left knee
on any of the dates that he was absent from work.

b. GERD

Def endants argue that Plaintiff has provided no nedical
opi nion show ng that Plaintiff was incapacitated as a result of

CERD, and thus cannot show that this problemwas a “serious



medi cal condition.” (Def.’s Mem at 49-52.) The nedi cal
evi dence of record with regards to Plaintiff’s GERD consists of
the treatment notes and deposition testinony of Dr. Dow. 2930

Dr. Dow s records and testinony do not indicate that he
concluded that Plaintiff’s GERD were a “serious health
condition.” The first time that Dr. Dow has records related to
Plaintiff’s for GERD i s Novenber 20, 2002. (Dow Dep. at 230-53
Pl.”s Dep. at 194.) Plaintiff’s conplaint was of gas and
bel ching. (Dow Dep. at 63-64.) Dr. Dow did not prescribe
Plaintiff any nedication or treatnent that day, and did not know
whet her Plaintiff had received treatnent from another doctor for
that conplaint. (ld.) Dr. Dow did not conclude that GERD
rendered Plaintiff unable to work or performdaily activities,
and Plaintiff clained that his absences of Novenber 20 and 21
were “primarily” due to his knee. (l1d.; Pl.’s Dep. at 164.)

On Decenber 5, 2002, Plaintiff conplained of abdom nal pain,
but Dr. Dow did not determ ne whether Plaintiff’s abdom nal pain
was caused by or related to GERD, and did not definitively
di agnose Plaintiff with GERD. (Dow. Dep. at 67-68.) Dr. Dow
recommended that Plaintiff eat a bland diet and avoid eating

before bed. (l1d.) Dr. Dow did not recommend that Plaintiff stay

2°%As above, we find that the notes issued after Plaintiff’s
ternination do not represent Dr. Dow s nedi cal opinion, and are,
therefore, not relevant in this inquiry. See supra n.28.

%While Plaintiff may have treated with other doctors for GERD or
ot her gastric conplaints before or during the rel evant period, he has
provi ded no evidence of the medical opinions rendered.



home fromwork, or conclude that Plaintiff’s condition that day
made hi munable to performhis job or daily activities. (See
id.)

Dr. Dow saw Plaintiff again on February 11, 2003. (Dow
Notes.) Dr. Dow s treatnent records indicate that he treated
Plaintiff only for anxiety. (l1d.) Dr. Dow, nonethel ess, issued
a note stating that Plaintiff was under his care from February 11
to February 13 for GERD, and that Plaintiff could return to work
on February 13. (Feb. 11 Note.) Dr. Dow had not prescribed any
nmedi cation or any additional treatnent since the initial nention
of CGERD on Novenber 20, 2002. (See Dow Notes.) This note, even
if it can support that Plaintiff was unable to work on February
11 and February 12, does not support that Plaintiff was
i ncapaci tated under the FMLA. This note only covers two days,
making it insufficient to show a “serious health condition” under
8§ 825.114(a)(2) (i), which requires a period of incapacity of at
three or nore days. Furthernore, this note does not support that
Plaintiff was incapacitated on February 7, 2003, or that he even
had any CGERD-rel ated synptons on that date.

Even if the note of February 11 could be interpreted to
suggest a chronic health condition, such condition is irrel evant
because there is no evidence supporting that Plaintiff was
i ncapacitated by or receiving treatnment for his GERD on any ot her
occasion that he was absent. After February 11, the next tine

Dr. Dow treated Plaintiff was March 21, 2003. On that date,



Plaintiff was treated for anxiety and gastroenteritis — not GERD
(Dow Notes; Dow Dep. at 76.) Dr. Dow s note of March 21 reflects
that gastroenteritis, not GERD, was the problemat that tine,
stating that Plaintiff was under Dr. Dow s care begi nning March
20 for “gastritis — abdom nal pain,” and could return to work on
March 24. (See Notes Provided Upon Termnation.) Plaintiff
presents no evidence that gastroenteritis, gastritis, and GERD
are the same condition. Thus, Dr. Dow s note of March 21 does
not support that Plaintiff was incapacitated by or treated for
GERD on March 20 and 21.

At nost, the nedical evidence suggests that Plaintiff was
i ncapacitated by and treated for GERD on February 11 and 12,
2003. Because Plaintiff was not scheduled to work either of
t hese days, the evidence creates no genuine issue of nateri al
fact as to whether Plaintiff was incapacitated by or treated for
CERD on any of the dates that he was absent from worKk.

2. Plaintiff’s Mdther’s Il ness

Plaintiff’s response to Defendant’s notion relies entirely
on the argunent that the absences of Cctober 12 and 13, 2002 were
covered by the FMLA, thus invalidating Plaintiff’'s term nation

for excessive absenteeism (See generally, Pl.’s Opp.) As

di scussed above, however, Plaintiff nust show that at |east three
of his absences were FMLA protected. (See supra Part [I11.A)
Plaintiff cannot show that any absences were protected based on

his knee or GERD. (See supra Part I1l.A 1.a. and b.) Thus,



merely showi ng that two absences were covered by the FMLA i s
insufficient to render Plaintiff’s termnation invalid as
violating the FMLA. 3!
I V. Concl usion

Plaintiff is unable to identify any genuine issue of
material fact as to whether three or nore of the seventeen
I nci dents of Absence that led to his term nation were covered by
the FMLA. Thus, Plaintiff cannot establish that he was
termnated in violation of the FMLA

For the reasons outlined above, Defendant’s notion shall be
GRANTED, and Plaintiff’s Conplaint DI SM SSED pursuant to the

attached order.

3w note that while there appears to be little dispute as to
whether Plaintiff’'s nother suffered froma serious health condition,
Plaintiff would have significant difficulty in show ng that he
notified Defendant of his need to take FMLA | eave to care for her.
Wiil e notice of need for | eave need not nention the FMLA, it nust be
provi ded as soon as practicable, and nust provide sufficient
informati on to make the enpl oyer aware that the enpl oyee needs FM.A-
qualifying leave. 29 CF.R § 825.302. To denobnstrate that he
provi ded notice of his need for FMLA | eave, Plaintiff relies first on
his affidavit. Plaintiff's statenents in his affidavit regarding his
notice of his need for [ eave on Cctober 12 and 13 nust be di sregarded
because they directly conflict with his prior sworn testinony.
See supra n.12. Plaintiff next relies on Farrell’s testinony that
Wal | ack knew Plaintiff’s nmother was ill, but the cited testinony
includes Farrell’s adm ssion that she did not know to what extent
Wal | ack was aware or kept apprised of the situation. (Pl.’s Opp. at
18; Pl.’s Mot. Ex. D, Farrell Dep. at 58-60.) Finally, Plaintiff
argues that because Wall ack knew when Plaintiff’s nother was entering
the hospital, that Wallack nmust have known when Plaintiff’s nother was
bei ng di scharged. (Pl.’s Qpp. at 18.) Even if Wallack was aware of
Plaintiff’s nother’s discharge fromthe hospital, there is nothing
other than Plaintiff’'s affidavit to suggest that Wallack knew when
Plaintiff’s sister decided that their nother should return to her own
hone. Thus, Plaintiff fails to identify any facts suggesting that
Wal | ack was actually or constructively on notice that his absences of
Cctober 12 and 13 were for a potentially FMLA-qualified reason



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
JAMES YANSI CK : CIVIL ACTI ON
v. : 04- 4228
TEMPLE UNI VERSI TY HEALTH SYSTEM
TEMPLE EAST, | NC., NORTHEASTERN
HOSPI TAL, AND JOHN DCES 1- 10

(fictitious individuals and
entities)

ORDER
AND NOW this 27th day of July, 2006, upon consideration of
Def endants’ Modtion for Summary Judgnent (Doc. No. 23), and al
responses thereto (Doc. Nos. 25, 27), it is hereby ORDERED t hat

the notion is GRANTED

BY THE COURT:

s/J. Curtis Joyner
J. CURTIS JOYNER, J.




